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Regulatory competition, also called competitive governance or policy competition, is a phenomenon in law,
economics and politics concerning the desire of law makers to compete with one another in the kinds of law oﬀered
in order to attract businesses or other actors to operate in their jurisdiction. Regulatory competition depends upon
the ability of actors such as companies, workers or other kinds of people to move between two or more separate legal
systems. Once this is possible, then the temptation arises for the people running those diﬀerent legal systems to
compete to oﬀer better terms than their "competitors" to attract investment. Historically, regulatory competition has
operated within countries having federal systems of regulation - particularly the United States of America, but since
the mid-20th century and the intensiﬁcation of economic globalisation, regulatory competition became an important
issue internationally.
The dominant opinion is that regulatory competition between jurisdictions creates a "race to the bottom" in
standards, due to the decreased ability of any jurisdiction to enforce standards without the cost of driving investment
abroad. A small group of advocates say that regulatory competition in fact creates a "race to the top" in standards,
due to the ability of diﬀerent actors to select the most eﬃcient rules by which to be governed. The main ﬁelds of law
aﬀected by the phenomenon of regulatory competition are corporate law, labour law, tax and environmental law.
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History
The concept of regulatory competition emerged out of the late 19th and early 20th century experience with charter
competition among US states to attract corporations to domicile in their jurisdiction. In 1890 New Jersey enacted a
liberal corporation charter, which charged low fees for company registration and lower franchise taxes than other
states. Delaware attempted to copy the law to attract companies to its own state. This competition ended when
Woodrow Wilson as Governor tightened New Jersey's laws again through a series of seven statutes.
In academic literature the phenomenon of regulatory competition reducing standards overall was argued for by AA
Berle and GC Means in The Modern Corporation and Private Property (1932) while the concept received formal
[1]
In
recognition by the US Supreme Court in a decision of Justice Louis Brandeis in the 1933 case Ligget Co. v. Lee
[2]
noting
1932 Brandeis also coined the term “laboratories of democracy” in New State Ice Company v. Liebmann,
that the Federal government was capable of ending experiment.

Private law
Corporate law
See also: Corporate law
American corporate law scholars have debated on the role of the regulatory competition on corporate law for more
than one decade. A Comparative Bibliography (http://ssrn.com/abstract=1103644) In the United States legal
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academia, corporate law is conventionally said to be the product of a "race" among states to attract incorporations by
making their corporate laws attractive to those who choose where to incorporate. Given that it has long been
possible to incorporate in one state while doing business primarily in other states, US states have rarely been able or
willing to use law tied to where a ﬁrm is incorporated to regulate or constrain corporations or those who run them.
However, U.S. states have long regulated corporations with other laws (e.g., environmental laws, employment laws)
[citation needed]
that are not tied to where a ﬁrm is incorporated, but are based on where a ﬁrm does business.
From the "race" to attract incorporations, Delaware has emerged as the winner, at least among publicly traded
[citation needed]
corporations. The corporate franchise tax accounts for between 15% and 20% of the state's budget.
In Europe, regulatory competition has long been prevented by the real seat doctrine prevailing in private
international law of many EU and EEA member countries, which essentially required companies to be incorporated in
the state where their main oﬃce was located. However, in a series of cases between 1999 and 2003 (Centros Ltd. vs.
Erhvervs- og Selskabsstyrelsen, Überseering BV v Nordic Construction Company Baumanagement GmbH, Kamer van
Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd.), the European Court of Justice has forced member
states to recognize companies chartered in other member states, which is likely to foster regulatory competition in
European company law. For instance, in 2008, Germany adopted new regulations on the GmbH (Limited Liability
Company), allowing the incorporation of Limited Liability Companies without a minimum capital of EUR 25,000
(though the earnings have to be retained until this threshold is reached).

Labour law
See also: Labour law
Countries may, for instance, seek to attract foreign direct investment by enacting a lower minimum wage than other
[3]
[4]
countries, or by making the labor market more ﬂexible.
International Transport Workers Federation v Viking Line ABP or The Rosella [2008] IRLR 143 (C-438/05
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62005J0438:EN:HTML)

Taxation
See also: Tax law
Tax competition

Environmental law
Legal scholars often cite environmental law as a ﬁeld in which regulatory competition is particularly likely to produce
a “race to the bottom” due to the externalities produced by changes in any individual state’s environmental law.
Because a state is unlikely to bear all of the costs associated with any environment damage caused by industries in
that state, it has an incentive to lower standards below the level that would be desirable if the state were forced to
[5]
bear all of the costs. One commonly cited example of this eﬀect is clean air laws, as states may be incentivized to
lower their standards to attract business, knowing that the eﬀects of the increased pollution will be spread across a
wide area, and not simply localized within the state. Furthermore, a reduction in the standards of one state will
incentivize other states to similarly lower their standards so as to not lose business.
See also: Tort law and Environmental law

Public services
Education
Sometimes higher-level governing bodies institute incentives to competition among lower-level governing bodies, [6]
an example being the Race to the Top program, designed by the United States Department of Education to spur
reforms in state and local district K-12 education.
The German Federal Ministry of Education and Research likewise has initiated a program called InnoRegio to reward
innovative practices.

Health
The high degree of politicization of the genetically modiﬁed organism issue made it a key battleground for
competition for leadership, particularly between the European Commission and the European Council of Ministers.
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The result has been a protracted battle over agenda setting and issue framing and a cycle of competitive regulatory
[7]
reinforcement.

Security
The struggle between insurgents and various Afghanistan states for power, control, popular support and legitimacy in
[8]
the eyes of the public has been described as competitive governance.
While during the Cold War security was provided by centralized institutions such as NATO and the Warsaw Pact, now
[9]
competing proﬁt-seeking ﬁrms provide personal, national, and international security.

Theory
Arnold Kling notes, "In democratic government, people take jurisdictions as given, and they elect leaders. In
[10]
Competitive governance has
competitive government, people take leaders as given, and they select jurisdictions."
thus far not produced an ultra-libertarian government; although Zac Gochenour has pointed out the role of potential
international migrants' switching costs in hindering consumer choice from creating greater intergovernmental
competition, Bryan Caplan has stated that "[t]he bigger problem is that almost all existing governments are either
non-proﬁts (the democracies), have short time horizons (the unstable dictatorships), or reasonably worry that if they
liberalize they're lose power (the stable dictatorships)." Indeed, it has been argued by Maria Brouwer that most
autocracies prefer stagnation to the vagaries inherent to expansion and other forms of innovation, since the
[11]
There has been
exploration of new possibilities could lead to failure, which would undermine autocratic authority.
[12]
some question as to whether competitive governance can be revived in Australia.
Advantages
Brennan and Buchanan (1980) argue that the public sector is a 'Leviathan' which is inherently biased towards
[13]
It
extracting money from taxpayers, but that competitive government structures can minimize such exploitation.
has also been argued that a decentralized competitive government structure allows for an experimentation of new
[14]
public policies without doing too much harm if they fail.
Disadvantages
[15]

Alleged
An alternative to market-based or competitive governance is civic-based or partnership governance.
disadvantages of competitive governance, compared to collaborative government, include less potential to harness
[16]
the power of knowledge sharing, cooperation and collaboration within government.

See also
International economics
International law
Charter city
Corporate haven
Tax haven
Seasteading
Jurisdictional arbitrage
Indices of economic freedom
Lists of countries by GDP per capita

Notes
1. ^ 288 U.S. 517, 558-559 (1933)
2. ^ 285 U.S. 262, 311 (1932)
3. ^ K Bjorvatn, C Eckel (October 2006), Policy competition
for foreign direct investment between asymmetric
countries 50 (7), European Economic Review,
pp. 1891–1907, doi:10.1016/j.euroecorev.2005.07.002
(http://dx.doi.org/10.1016%2Fj.euroecorev.2005.07.002)
4. ^ Haaland, Jan I. and Wooton, Ian (January 2002),
Multinational Investment, Industry Risk and Policy
Competition, CEPR Discussion Paper No. 3152,

3 of 4

SSRN 298844 (http://ssrn.com/abstract=298844)
5. ^ Berkeley Law (http://www.law.berkeley.edu/faculty
/rubinfeldd/Gersenzee/Revesz_RacetotheBottom.pdf)
6. ^ A Benz, A Meincke (2005), Policy Competition in
Multilevel Governance, International Workshop "Regional
Governance", CiteSeerX: 10.1.1.134.5357
(http://citeseerx.ist.psu.edu/viewdoc
/summary?doi=10.1.1.134.5357)
7. ^ Yves Tiberghien (May 2009), Competitive Governance
and the Quest for Legitimacy in the EU: the Battle over
the Regulation of GMOs since the mid-1990s 31 (3),

10/11/2013 03:07 PM

Regulatory competition - Wikipedia, the free ency...

8.

9.
10.

11.

12.

13.

Journal of European Integration, pp. 389–407,
doi:10.1080/07036330902782246 (http://dx.doi.org
/10.1080%2F07036330902782246)
^ G Skogstad, A Verdun (2009), Taliban Governance: Can
Canada Compete? (http://www.seanmmaloney.com
/pdfs/TalbanGov.pdf), Journal of European Integration
^ Per Kristen Mydske, Ingo Peters. The transformation of
the European nation state.
^ Kling, Arnold, Competitive Government vs. Democratic
Government (http://patrifriedman.com/saved_papers
/kling_competitive_government.2008.pdf)
^ M Brouwer (2006), Democracy and Dictatorship: The
Politics of Innovation (http://www1.fee.uva.nl/pp/bin
/278fulltext.pdf)
^ W Kasper, Australia's hollow federalism: can we revive
competitive governance? (http://search.informit.com.au
/documentSummary;dn=199981401537291;res=IELBUS),
Institute of Public Aﬀairs Review: A Quarterly Review
^ Boyne, George A. (3 Apr 2007), Local Government

http://en.wikipedia.org/wiki/Regulatory_competition
Structure and Performance: Lessons from America?
(http://www3.interscience.wiley.com/journal/119322553
/abstract) 70 (3), Public Administration, pp. 333–357
14. ^ LP Feld, G Kirchgässner, CA Schaltegger (2003),
Decentralized taxation and the size of government:
evidence from Swiss state and local governments
(http://papers.ssrn.com/sol3/Delivery.cfm
/SSRN_ID478261_code102458.pdf?abstractid=478261)
15. ^ Between Market and Civic Governance Regimes:
Civicness in the Governance of Social Services in Europe
20 (3), Voluntas: International Journal of Voluntary and
Non-proﬁt Organizations, September, 2009, pp. 274–290,
doi:10.1007/s11266-009-9091-2 (http://dx.doi.org
/10.1007%2Fs11266-009-9091-2), ISSN 0957-8765
(//www.worldcat.org/issn/0957-8765)
16. ^ F Salem, Y Jarrar (2009), Government 2.0? Technology,
Trust and Collaboration in the UAE Public Sector
(http://journal.webscience.org/114/1
/websci09_submission_12.pdf)

References
General
RL Revesz, 'Federalism and Regulation: Some Generalizations' in DC Esty and D Geradin, Regulatory
Competition and Economic Integration: Comparative Perspectives (New York, OUP 2001) 3-27
M Carlberg, Policy Competition and Policy Cooperation in a Monetary Union (1990) ISBN 3-540-20914-X
T Besley (2001). Political institutions and policy competition. CiteSeerX: 10.1.1.142.4669
(http://citeseerx.ist.psu.edu/viewdoc/summary?doi=10.1.1.142.4669).
Corporate law
AA Berle and GC Means, The Modern Corporation and Private Property (1932)
WL Cary, 'Federalism and Corporate Law: Reﬂections upon Delaware' (1974) 83 Yale Law Journal 663
E von Halle, Trusts, or, Industrial Combinations and Coalitions in the United States (1896)
C Grandy, 'New Jersey Chartermongering 1875-1929' (1989) 49(3) The Journal of Economic History 677
(http://www.jstor.org/pss/2122510)
K Kocaoglu, 'A Comparative Bibliography: Regulatory Competition on Corporate Law' (2008) Georgetown
University Law Center Working Paper (http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1103644)
CM Yablon, 'The historical race competition for corporate charters and the rise and decline of New Jersey:
1880-1910' (2007) The Journal of Corporation Law (http://ﬁndarticles.com/p/articles/mi_6715/is_2_32
/ai_n29336262/)
Labour law
S Deakin, 'Regulatory Competition after Laval' (2008) 10 Cambridge Yearbook of European Legal Studies 581
(http://ideas.repec.org/p/cbr/cbrwps/wp364.html)

External links
Let A Thousand Nations Bloom (http://athousandnations.com/)
Charter Cities (http://chartercities.org/)
The Seasteading Institute (http://seasteading.org/)
Retrieved from "http://en.wikipedia.org/w/index.php?title=Regulatory_competition&oldid=522105016"
Categories: Globalization terminology Competition (economics) Government Public policy
This page was last modiﬁed on 9 November 2012 at 02:08.
Text is available under the Creative Commons Attribution-ShareAlike License; additional terms may apply. By
using this site, you agree to the Terms of Use and Privacy Policy.
Wikipedia® is a registered trademark of the Wikimedia Foundation, Inc., a non-proﬁt organization.

4 of 4

10/11/2013 03:07 PM

